
MEMORANDUM 
 

FROM: Nicolas Babarskis 
TO:  Jerry Brown- Governor of California  
RE:  A proposed UC admissions policy that is constitutional    
DATE:  November 13, 2012 
The current supreme court case of Abigail Noel Fisher v. University of Texas At Austin, et 
al1 could negate the use of race as a factor for admissions to a university, which would 
have detrimental effects on the attendance of minority students in higher education. 
While California law already prohibits using race, sex, or gender as a basis for admission, 
the state should take advantage of this ruling and institute policies that are race blind, but 
favor characteristics of minority students. This policy creates an optimal learning 
environment for all students and works to rectify historical patterns of racial inequality in 
college attendance within the constraints placed upon California by the US constitution 
and state law.  
 
This memo will outline the following: 
 

1. The Challenge of Minority Enrollment  
2. Affirmative Action and its Limits 
3. SES Enrollment Policy 
4. Implementation of [Race Blind Policy] 

 
 
1. The Challenge of Minority Enrollment  
There is a growing body of evidence that minority student participation in higher 
education is decreasing.2 This decrease is occurring while minority students continue to 
become a greater share of the US and California population. Conversely, a growing body 
of research shows that students who are educated in a diverse environment achieve higher 
results on several favorable educational outcomes.3 Particularly, students who are 
educated in diverse environments display higher aptitude in processing cultural 
differences, civic engagement, tolerance, and complex higher reasoning. As the value of a 
college degree in our society continues to increase,4the State of California has a strong 
economic incentive to provide opportunities for the fastest growing segments of our 
population to attain college degrees.  
 
2. Affirmative Action and its Limits 
Affirmative Action was a policy undertaken by many different states in an effort to 
address issues of racial inequality at public universities. The rationale for such policies 
                                                
1 (“Court Questions University’s Affirmative Action Plan,” n.d.) 
2 (Bjork, Justiz, & Wilson, 1994); (Coleman, n.d.); (Ulate, 2011); (JONATHAN R. 
ALGER, 1998); (Altbach & Lomotey, 1991) 
3 (Gurin, Dey, Hurtado, & Gurin, 2002); (Coleman, 2011); (Bowen & Bok, 1998); 
(Feinberg & NetLibrary, 1998); (Turner, 1996); (Antonio et al., 2004); (Austin, Harper, 
& Jackson, 2011) 
4 (“Data Show Value of College Degree,” 2005) 



was rooted in Title(s) VI and VII of the Civil Rights Act of 1961. Serious challenges to 
affirmative action policy arose in the 1990s, particularly in California, which had led the 
charge with aggressive affirmative action policies. Proposition 209, passed in 1996, 
banned the use of race, ethnicity, and sex as preferences for admissions to higher 
education institutions. Many of UC’s best campuses saw drastic decreases in the number 
of minority student enrolled after its passing.5 
 
The arguments against affirmative action typically fall into the categories that it is reverse 
discrimination, undermines merit as criteria of admission, creates an inferiority complex 
in minority students, and unnecessarily re-colors a colorblind society. However, reverse 
discrimination requires a dominant position within society, which minorities do not hold.6 
Merit is not undercut, since the legal basis for affirmative action was the clear 
disadvantage of minority groups in admissions, not a lowering of admissions standards or 
practices. For the same reason, racism and cultural attitudes undermine empowerment, 
not affirmative action.7  
 
The current case before the Supreme Court presents a perfect opportunity for California 
to re-examine how it handles admissions policy in its higher education systems. Students 
should not be admitted to college on the basis of their skin color, but characteristics 
closely related to minority students should be weighted as criteria for admission.  
 
3. A Socioeconomic Status (SES) Enrollment Policy  
California should implement admissions policies and priorities that add weight to an 
applicant’s status as a first-generation student, parental proximity to the lower end of the 
socioeconomic strata—particularly if a student is from a single parent household, Pell 
grant status, amount of welfare aid received through federal and state programs, and the 
performance of their high school at graduating students that go on to achieve degrees in 
higher education. Collectively, giving weight to these factors can recoup students lost 
when affirmative action policies were struck down.  
 
Proponents of affirmative action will claim that without directly utilizing race as a criteria 
of admission, fails to actually ensure the enrollment of minority students or effectively 
rectifies their absences in higher education.8 However, until there is a social push to 
reform state laws that bar the use of race as a criteria for admissions, SES enrollment has 
the highest chance of increasing minority student enrollment.  
 
4. Implementation of SES Enrollment 
The governor of California wields considerable influence over the higher education 
systems of the state through budget control and ex-oficio status on state higher education 
boards. Adapting enrollment criteria does not necessarily require the passage of state 

                                                
5 (Moses, 2001) 
6 (Appiah & Gutmann, 1996) 
7 (Belz, 1991) 
8 (Wigman, 1997); (Orfield & Miller, 1998) 



legislation. The governor should use his influence over state boards and budget 
incentives to make institutions adapt their enrollment criteria.  
 
Opponents to changes in enrollment policy could come from several different areas. 
Traditional opponents of affirmative action will raise objections to the adaptation of 
enrollment policy. With the legislatures current democratic super majority objection from 
republican/partisan lawmakers would be detrimental because of their potential to spread 
misinformation about the effects of implementing admissions reform. An attempt to 
change the legal status of affirmative action would be costly, and most likely require a 
ballot-initiative, which the governor has already expended much effort on in regards to 
higher education funding already. There is no evidence that the public of California is 
prepared to withdraw measures such as Proposition 209. Efforts for admissions reform 
should therefore be limited to the institutions of higher education within the state. By 
urging creativity in facilitating minority enrollment, it might be possible for the governor 
to bypass the considerable potential political opposition to reintroducing race as a topic 
of legal conversation.  
 
Having a response to the media and lawmakers will inevitably be required, as information 
about admissions policy changes will eventually leak to the press and public. The 
governor should continue to turn the conversation back to the reality of California’s 
changing demographics and the potential economic benefits to the state from increasing 
higher education admissions. By turning the public conversation of these policies toward 
economic benefits the governor has the best chance of not getting bogged down in a 
debate regarding racial preference.  
 
Conclusion 
California has prided itself for decades on the creation of a world-class higher education 
system that balances the dual mandates of providing broad opportunity while remaining 
distinctively elite and academic. The state has done so by continually looking to the 
future and taking a long-term vision of what the state’s higher education needs will 
become. California cannot afford to continually shutter its enrollment doors to the fastest 
growing portions of its population. While the legal concept of favoring race as a factor of 
admissions and acceptance is dead on arrival, there are creative ways that the state can 
encourage and facilitate minority student enrollment in higher education. The governor 
stands in a position, because of his budget authority, and governance board leadership to 
address these needs. It would serve the state well for him to attempt to address minority 
student enrollment.  
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